
A G E N D A 

COUNCIL ON COURT PROCEDURES 

Date and Time: 

Place: 

Meeting 

Saturday, October 23, 1982 
9:30 a.m. 

Willamette University College 
of Law, Classroom E (off lobby), 
250 Winter Street S.E. (one 
block from Capitol ) , Salem, 
Oregon 

1. Approval of minutes of meeting held September 30 , 1982 

2. Public testimony relating to proposed amendments 

3. Staff review of proposed amendments to Oregon Rules 
of Civil Procedure 

4. Report of Subcommittee on ORCP 7 

5. NEW BUSINESS 

J 
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Present: 

Absent: 

COUNCIL ON COURT PROCEDURES 

Minutes of Meeting Held October 23, 1982 

Willamette University College of Law 

Salem, Oregon 

William M. Dale , Jr. 
Robert H. Grant 
John F. Hunnicutt 
William L. Jackson 

John H. Buttler 
J. R. Campbell 
John M. Copenhaver 
Austin W. Crowe, Jr . 
Wendell E. Gronso 
John J. Higgins 
Donald H. Lender 

Roy Kilpatrick 
James C. Tait 
James W. Walton 
William W. Wells 

Donald W. McEwen 
Edward L. Perkins 
Frank H. Pozzi 
E. B. Sahlstrom 
Wendell H. Tompkins 
Lyle C. Velure 
Bill L. Williamson 

(Also attending were Douglas Haldane of the 
Council staff and Diana Godwin of the Oregon 
State Bar.) 

Judge Dale called the meeting to order at 9:4 0 a. m. 

Mr. Haldane distributed copies of Council proposals. 
Lacking a quorum, no action was taken. 

Ms. Godwin presented to those present an explanation 
of the recommendations of the Bar Committee on Pleading and 
Practice. She urged Council promulgation. The proposals 
had been adopted by the Bar at the business session on Friday, 
October 1, 1982. Copies of the recommendations are attached 
as Appendices A and B to these minutes. 

There being no other members of the public present to 
offer testimony, the hearing was adjourned at 10:15 a.m. 

DAH:gh 

Respectfully submitted, 

Douglas A. Haldane 
Executive Director 



Proposed Amendment to Rule 43A 

Rule 43 - Production of Documents and Things and Entry Upon Land 
for Inspection and Other Purposes 

A. Scope. Any party may serve on any other party a 
request: (1) to produce and permit the party making the request, 
or someone acting on behalf of the party making the request, to 
inspect anq copy, any designated documents (including writings, 
drawings, graphs, charts, photographs, phono-records, and other 
data compilations from which information can be obtained, and 
translated, if necessary, by the respondent through detection devices 
into reasonably usable form), or to inspect and copy, test, or sample 
any tangible things which constitute or contain matters within the 
scope of Rule 36B and which are in the possession, custody, or control 
of the party upon whom the request is served; [or] (2) to permit entry 
upon designated land or other property in the possession or control of 
the party upon whom the request is served for the purpose of 
inspection and measuring, surveying, photographing, testing, or 
sampling the property or any designated object or operation thereon, 
within the scope of Rule 36B; and (3) to produce a written list of the 
names and addresses of all persons known by the opposing party to have 
knowledge of relevant facts or observations concerning the subject 
matter of the litigation. Such written list shall not include 
contents or any statements from such persons absent the showing 
required under ORCP 36B(3). 

APPENJ:IIX "A" 
TO MnIDI'ES OF COL'NCIL 
MSETING HFT...D 10/23/82 

.. 
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Proposed Amendment to Rule 55 

Rule 55 - Subpoena 
I. Service of Subpoenas by Mail. Under the following 

circumstances, service of a subpoena to a witness by mail shall 
be of the same legal fo~ce and effect as personal service 
otherwise authorized by ORCP 55D: (1) the attorney certifies 
in connection with or upon the return of service that the attorney, 
or his/her agent, has had personal or telephone contact with the 
witness, and the witness indicated a willingness to appear at trial 
if subpoenaed; (2) that the attorney, or his/her agent, made arrange
ments for payment to the witness · of fees and mileage satisfactory 
to the witness and the attorney has satisfied the agreement with 
respect thereto; and (3) that the subpoena was mailed to the witness 
more than ten days before trial by certified mail or some other 
designation of mail that provides a receipt for the mail signed 
by the recipient, and the attorney received a return receipt signed 
by the witness more than three days prior to trial. 

APPENDIX "B" 
1D ~TTIJI'ES OF COUNCIL 
MEETI~t; HELD 10/23/82 



TO: 

FROM: 

DATE: 

RE: 

MEMORANDUM 

SUBCOMMITTEE ON ORCP 7: 

John J. Higgins 
Robertr. Gr nt 
Lyle c, V ure 
~~ ., 

DOUGLAS~~'HALDANE, Executive Director 

October 14, 1982 

Conference Call of October 13, 1982 

The enclosed draft is an attempt to incorporate the amendment 
proposed in the October 13 conference call among the members 
of the subcommittee. 

If this does not do the job, or if you have further suggestions, 
please let me know. 

DAH:gh 

Encl. 
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D.(4) Par1ieular adiw IDvahrins ~ 11 

torvebicle5. . 

D.(4)(a) AdioD.I ariainc out of ue Ill 
... c1 .. w,ti~ wt .... -rice.,,, 
..n. 

D.(4)(a)(i) In any action arising out of any 
accident, collision, or liability in which a 
motor vehicle may be involved while being 
aperat.ed upon the roads, highways. and 
atreets of this state, any defendant who oper
ated such motor vehicle, or caused auch motor 
vehicle to be operated c:n the def end.ant's 
behalf, except a defendant which ia a foreip 
cmporation mamtaining a registered qent 
within this state, may be NrYed with IWD· 
mons by pe!'80nal aervice upon the Motor 
Vehicles Division and mei1ing a copy of the 

r · :tine et the add. ew ,iYeD by the tlefendant 
at the time of the accident or c::allision, or 
rwiding at the most recent adi.ew • shown 
by the Motor Vehicles Divisioa'• driver 
records, or residing at any other add, ew actu
ally known by the plaintiff to be defendant's 
residence addres&, if it appears frum the affi
davit that inquiry at such address er addrw 
~ was ~ within a reasonable time preced
mc the aervicie of SUIIIIIIODI by mail and that 
a copy,of the surmcns and CCIIJ?iaint 
was mailed to the defendant's insurance 
earn.er or ffiat ffie defendant's lllSur
ance carrier is unkna.m. 

Pffllffl0'18 and complaint to the defendant ---· 
and the defendant' r insurance carrier 
if knam. 

D.(4)(a)(ii) Summons may be ae. ,ed by 
leaving one copy of the •ammous and cam-
plaint with a fee of Sl2.50 in the hands of the 
Administrator of the Motor Vehicles Division 
or in the Administrator's office ar at any 
office the Administrator authorizes to accept 
aummons. 'Ille plaintiff. as IOOll as reuonab\y 
p,aible, shall cause to be mailed a true copy 
of the summons and complaint to the defen-
dant at the address given by the defendant at 
the time of the aa:ident 2r ~llision that ia the 
BUbject of the action, ~the moBt recent 
address as shown by the"'"Mot.or Vehicles Divi-
aion•a driver records. and any other addreas of 
the defendant known to the Jtlaintiff 1 :-Wsb 
might result in actual notice rFor purpoees al 
computing any period of time preecribed .. 
allowed by tbeee rules. aenice under this 
paragraph ahall be complete upon IIUCh mail-
q. 

D.(4)(a)(iii) The fee of 112.50 paid by the 
plaintiff to the Mminhst2'tar al the Motor 
Vehicles Division aball be t.aDd • put of the 
..ta if plaintiff pnMlils in the action file 
Administrator of the Mat.or Vehiclea Dmaian 
lhalJ keep a nmrd of all IIJCh 9DDV111FS 
which ahall abaw the clay of ..-vice. 

D.(4)(b) Notification of •hanp ol ad
dr 1 11 Every motorist ar mer al the :raads, 
hishwaya. and lb'eeta al this lltate who. while 
operatina a motor ftbicJe upon die roads, 
hipways, ar .aneta of t.hia at.ate, ia in'ftllhom! 
in any accident, colliaian. ar liability, all 
fatbwith notify the Adminiatratar • tbe 
Motor Vehiclel Diviaion of any cbanp af IIUICh 
41efendant'a aditaw within three 7NJW after 
IIUCh accident CII' .,,n;.;,.,. 

D.(4Xc) Defaalt. No default llhaD lie m..,_~Dy defendant WM.,., ..n 
..... thia mlwectian wbo ... aat athlr .. 
ai...scwrejeetilddaensi• awl•wU&d 
....,_ .. tainirc +.be aapy ~die-- .... 1iM 
amplab,t .. -- tbe plaintiff ....... .., 
.affidawit ti.at. ~ ..,..,.._,,. ,.,,,,,. .. himll 

> and the defendant's insurance carrier 
7' if l<n~ ~ 

l(J., 1-)C.t1. 
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DEFENSES AND OBJECTIONS; 
HOW PRESENTED; BY 

PLEADING OR MOTION; 
MOTION FOR JUDGMENT ON 

THE PLEADINGS 

RULE 21 

A. How presented. Every defense , in law or 

fact, to a claim for relief in any pleading , whether a 

complaint, counterclaim, cross-claim or third party 

claim, shall be asserted in the responsive pleading 

thereto, except that the following defenses may at the 

option of the pleader be made by motion [to dismiss] : 

(1) lack of jurisdiction over the subject matter, 

(2) lack of jurisdiction over the person, (3) that 

there is another action pending between the same par

ties for the same cause, (4) that plaintiff has not 

the legal capacity to sue, (5) insufficiency of summons 

or process or insufficiency of service of summons or 

process, (6) that the party asserting the claim is not 

the real party in interest, (7) failure to join a 

party under Rule 29 , (8) failure to state ultimate 

facts sufficient to constitute a claim, and (9) that 

the pleading shows that the action has not been com

menced within the time limited by statute. A motion 
.s; I, a." 

[to dismiss] making any of these defenses [sftall] ~ 

be made before pleading if a further pleading is per

mitted. The grounds upon which any of the enumerated 

9-30,-82 Draft 1 
Adopted as Amended at 9-30-82 Meeting 



defenses are based shall be stated specifically and 

with particularity in the responsive pleading or 

motion. No defense or objection is waived by being 

joined with one or more other defenses or objections 

in a responsive pleading or motion. If, on a motion 

[to dismiss] asserting defenses (1) through (7), the 

facts constituting such defenses do not appear on the 

face of the pleading and matters outside the pleading , 

including affidavits and other evidence, are presented 

to the court , all parties shall be given a reasonable 

opportrmity to present evidence and affidavits, and 

the court may determine the existence or nonexistence 

of the facts supporting such defense or may defer such 

determination until further discovery or until trial on 

the merits. When a motion to dismiss has been allo2u1e9J 

(}.,,-4,1,nu/, judgment shall be entered in favor of the 

moving party unless the court has aililw~ a/~,,. \ leave 

f 1 d 1 d d Rule ~r3 £')_...) to i e an amende pea ing un er ~- rr. 

9-30~82 Draft 2 

Adopted as Amended at 9-30-82 Meeting 



COUNTERLCLAIMS, 
CROSS-CLAIMS, AND THIRD 

PARTY CLAIMS 

RULE 22 

C. Third party practice. 

C.(l) [At any time after] After corrnnencement of 

the action, a defending party , as a third party plain

tiff, may cause a summons and complaint to be served 

upon a person not a party to the action who is or may 

be liable to the third party plaintiff for all or part 

of the plaintiff's claim against the third party plain

tiff as a matter of right not later than 90 days after 

service of the plaintiff's summons and complaint on the 

defending party. [The third party plaintiff need not 

obtain leave to make the service if the third party 

complaint is filed not later than 10 days after service 

of the third party plaintiff's original answer.] Other

wise the third party plaintiff must obtain agreement of 
;o~es Mlh# A"'"e-~~ 

all enistii,.g (nl!ffled) pa:1:eie and leave on motion (order 

of the court)[upon notice to all parties to the action. 

Such leave shall not be given if it would substantially 

prejudice the rights of existing parties]. The person 

served with the summons and third party complaint, herein

after called the third party defendant, shall assert any 

defenses to the third party plaintiff's claim as pro

vided in Rule 21 and counterclaims against the third 

9-30-82 Draft 3 

Adopted as Amended at 9-30-82 Meeting 



party plaintiff and cross-claims against other third 

party defendants as provided in sections A. and B. of 

this rule. The third party defendant may assert 

against the plaintiff any defenses which the third 

party plaintiff has to the plaintiff's claim. The 

third party defendant may also assert any claim 

against the plaintiff arising out of the transaction 

or occurrence that is the subject matter of the plain

tiff's claim against the third party plaintiff. The 

plaintiff may assert any claim against the third party 

defendant arising out of the transaction or occurrence 

that is the subject matter of the plaintiff's claim 

against the third party plaintiff, and the third party 

defendant thereupon shall assert the third party 

defendant's defenses as provided in Rule 21 and the 

third party defendant's counterclaims and cross-claims 

as provided in this rule. Any party may move to strike 

the third party claim, or for its severance or separate 

trial. A third party may proceed under this section 

against any person not a party to the action who is or 

may be liable to the third party defendant for all or 

part of the claim made in the action against the third 

party defendant. 

c. (2) A plaintiff against whom a counterclaim has 

been asserted may cause a third party to be brought in 

under circumstances which would entitle a defendant to 

do so under subsection C. (1) of this section. 

9-30-82 Draft .. 



PHYSICAL AND MENTAL 
EXAMINATION OF PERSONS; 

REPORTS OF EXAMINATIONS 

RULE 44 

E. Access to hospital records. 

Any party [legally liable or] against whom a 

[claim] civil action is [asserted] filed for compensa

tion or damages for injuries may examine and make 

copies of all records of any hospital in reference to 

and connected with any hospitalization or provision 

of medical treatment by the hospital of the injured 

person within the scope of discovery under Rule 36 B. 

Any party seeking access to hospital records under 

this section shall give written notice of any proposed 

action to seek access to hospital records, at a reason

able time prior to such action, to the injured person's 

attorney or, if the injured person does not have an 

attorney, to the injured person. 

9-30-82 Draft 5 

Adopted at 9-30-82 Meeting 



SUMMONS 

RULE 7 

D.(3)(d) Public bodies. Upon any county, incor

porated city, school district, or other public corpora

tion, commission, board or agency, by personal service 

or office service upon an officer , director, managing 

agent, [clerk, or] secretary, or attorney thereof. 

~c" e eo1:fflt, is e pert, toe" eetio", i" aeeition t9 # 

.&e s erviee of Bl:lmmeRs s'l'eeificd e~o vc, an addi tlonaP....,.I 
0,/ 

\Gbpy of tho summons ar18 eemr,laint sl1all also be set ve?r 

~ the same manneF 1:1:r,on tftc [Di5ttict Attorney o~ 

~te'fil:ey fer the eoUHty [in the sttffle ffleft"er a3 rcqoi?c~,..... 

'iGr sorviGil 1s1peR tao eol:Klt7 eler~~ 

9-30-82 Draft 6 

Adopted as Amended at 9-30-82 Meeting 



SERVICE AND FILING OF 
PLEADINGS AND OTHER 

PAPE~ 

RULE 9 

B. Service; how made. Whenever under these 

rules service is required or permitted to be made upon 

a party, and that party is represented by an attorney, 

the service shall be made upon the attorney unless 

otherwise ordered by the court. Service upon the 

attorney or upon a party shall be made by delivering a 

copy to such attorney or party or by mailing it to 

such attorney's or party's last known address. Deliv

ery of a copy within this rule means: handing it to 

the person to be served; or leaving it at such person's 

office with such person's clerk or person apparently 

in charge thereof; or, if there is no one in charge, 

leaving it in a conspicuous place therein; or, if the 

office is closed or the person to be served has no 

office, leaving it at such person's dwelling house or 

usual place of abode with some person over 14 years of 

age then residing therein. A party who has appeared 

without providing an appropriate address for service 

__J;lne ne d99I@ee ie ~@aoenab} 1 dOC@I~eineo:Rv--'may be 

served by placing a copy of the pleading or other 

papers in the court file. Service by mail is complete 

9-30-82 Draft 7 

Adopted as Amended at 9-30-82 Meeting 



upon mailing. Service of any notice or other paper to 

bring a party into contempt may only be upon such party 

personally. 

9-30-82 Draft 8 



INSTRUCTIONS TO JURY AND 
DELIBERATION 

RULE 59 

B. Charging the jury. In charging the jury , the 

court shall state to them all matters of law necessary 

for their information in giving their verdict. Whenever 

the knowledge of the court is by statute made evidence 

of a fact , the court shall declare such knowledge to the 

jury, who are bound to accept it as conclusive. If 

either party requires it , and at commencement of the 

trial gave notice of that party's intention so to do , or 

if in the opinion of the court it is desirable, the 

charge shall either be reduced to writing , and then 

~ead to the jury by the court or recorded electronically 

during the charging of the jury. The jury shall take 

such written instructions or recording with it while 

deliberating upon the verdict, and then return [them] 

the written instructions or recording to the clerk im

mediately upon conclusion of its deliberations. The 

clerk shall file the written instructions or recording 

in the court file of the case. 

9-30-82 Draft 9 

Action Deferred Until 10-23-82 Meeting 



SUMMONS 

RULE 7 

D. (4} Particular actions involving motor vehi

cles. 

D. (4) (a) Actions arising out of use of roads, 

highways, and streets; service by mail. 

D • ( 4 ) (a )_ (.i ) In any action arising out of any 

accident, collision, or liability in which a motor 

vehicle may be involved while being operated upon the 

roads, highways, and streets of this state, any defen

dant who operated such motor vehicle, or caused such 

motor vehicle to be operated on the defendant's behalf, 

except a defendant which is a foreign corporation main

taining a registered agent within this state, may be 

served with summons by personal service upon the Motor 

Vehicles Division and mailing a copy of the summons and 

complaint to the defendant and the defendant's insurance 

carrier if known. 

D. (.4) {a) (ii) Sunnnons may be served by leaving 

one copy of the summons and complaint with a fee of 

$12.50 in the hands of the Administrator of the Motor 

Vehicles Division or in the Administrator's office or at 

any office the Administrator authorizes to accept sum

mons. The plaintiff, as soon as reasonably possible, 

shall cause to be mailed a true copy of the summons and 

10 
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complaint to the defendant at the address given by the 

defendant at the time of the accident or collision that 

is the subject of the action, [and] the most recent 

address as shown by the Motor Vehicles Division's driver 

records, and any other address of the defendant known to 

the plaintiff, which might result in actual notice, and 

the defendant's insurance carrier if known. For purposes 

of computing any period of time prescribed or allowed by 

these rules, service under this paragraph shall be complete 

upon such mailing. 

D. (.4) (a) (iii} The fee of $12. 50 paid by the plain

tiff to the Administrator of the Motor Vehicles Division 

shall be taxed as part of the costs if plaintiff prevails 

in the action. The Administrator of the Motor Vehicles 

Division shall keep a record of all such summonses which 

shall show the day of service. 

D. (4) (b) Notification of change of address. Every 

motorist or user of the roads, highways, and streets of 

this state who, while operating a motor vehicle upon the 

roads, highways, or streets of this state, is involved in 

any accident, collision, or liability, shall forthwith 

notify the Administrator of the Motor Vehicles Division of 

any change of such defendant's address within three years 

after such accident or collision. 

D. t4) (c) Default. No default shall be entered 

against any defendant served by mail under this subsection 

11 
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who has not either received or rejected the registered or 

certified letter containing the copy of the summons and 

complaint, unless the plaintiff can show by affidavit 

that the defendant cannot be found residing at the address 

given by the defendant at the time of the accident or col

lision, or residing at the most recent address as shown 

by the Motor Vehicles Division's driver records, or resid

ing at any other address actually known by the plaintiff to 

be defendant's residence address, if it appears frorn~the 

affidavit thatinquiry at such address or addresses was 

made within a reasonable time preceding the service of sum

mons by mail, and that a copy of the summons and complaint 

was mailed to the defendant's insurance carrier or that the 

defendant's insurance carrier is unknown. 

12 
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